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Date of issue

Arising out of Order-In-Original No. PLN-AC-ADJ-STX-103/2022-23 dated 31.01.2023
() | passed by the Assistant Commissioner, CGST, Division -Palanpur, Gandhinagar
Commissionerate

arfrereRalt T AT & Tt/ M/s Shailesh Ishwarlal Mehta, Parshwanath Society,
(=) | Name and Address of the Near Patrol Pump, Taluka-Sami, Shankheswar, District-
Appeliant Patan, Gujarat-384246
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR TR T TTUEIT STAEH:-

Revision application to Government of India:

(1) F=T SedTas o AT, 1994 & €T AT 1Y TATY TT AT F T8 F GARR GRT A
SY-GTT 3 W T F e TS AAE Aehe aiRE, WRa at, e derer, T forem,
<Yeft 4R, saw ST swad, g 7, 7% el 110001 F1 & S 1Ry -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(=) Wﬁwzﬁgﬁ%ﬁmﬁﬁwﬁﬁaﬁmaﬁﬁﬁﬂﬁwmmmﬁﬁmw
Wﬁ@mﬂﬁmﬁmﬁ@#ﬁﬁ,ﬂﬁﬁm@ﬂmmﬁﬁﬁﬁ%ﬁm@ﬁﬁ
7 Rt ORI T Y |rer T wiRaT % R g% gl

In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to anothe {t)iyf:riingmg course
. . . g Cpero  OD
of processing of the goods in a warehouse or in storage whether’; a‘%et%gﬁg
(o

warehouse.
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SIS Qe 3 e 3 wrael § oY e ¥ sek R g A vaw § faifie §)

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside Indla

@) Irfé‘ser-ﬁaﬁrw%qi%ﬂ'rmm 3 AT (AT quﬁ)ﬁtﬁﬁmwwﬁl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty

(@) e SoTed it ITTET 4O © W%ﬁqﬁgﬁ%ﬁzmﬁﬂ%%ﬁﬁ%mﬁﬂﬁw
T T P F waree angeh, adfier F g a9 g9 9X ar arg # & afaieew (F2) 1998
g 109 grar Hgws g T gn

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. :

(2)  FET Seuted go (ardter) REmreet, 2001 & Faw 9 ¥ sfwia ffAfe yo=r dear a8 d &
TREt #, IR e F A e I Ratw & i ww F fovgm-aney @@ afla sreer & -
gfgt ¥ wrr SR sraed T ST =SRw I Ay @rar § w0 ged A ¥ siwia oy 35-3 #
RetRa 6 3 T F au7 ¥ are Sen-6 = 9kt g TiRw

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and- Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ﬁﬁmwaﬁmwaﬁmm@m Y AT ST HH graT S9F 200/ - HE QI 6
Q&< STg! GoChd T @TE & SATET 51 4t 1000/ - i e FIr 1 Sy

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs. 1,000/- where the amount involved
is more than Rupees One Lac.

AT o, ST ST o T FaT Hi¥ el =ITamierer & Tid erdien-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  edle Seared o afafRam, 1944 HY oy 35-41/35-3 & siavta:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ST T J ddlk, ITER F et H afle, ey F A § i geF, FEw
ITEA W@Watﬁ?ﬁw—qmw (ﬁq@a) 1 ait gefta fifew, sgreme H 2nd AT,
SEATRT o, SrEaT, MRgTR, sgAeraTe-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA—I
3 as prescribed under Rule 6 of Central Exc1se(Appe;)/E,ules‘ 2001 and shall be

accompanied against (one which at least should be/gcomp: edg by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount, ;on‘({ty /p‘r‘-{a*lfty/ demand /

refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lacires tqvely in{ the form of
crossed bank draft in favour of Asstt. Registar of a bt\ h ‘ofwany hommate public
3
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) Hﬁ%ﬂﬂﬁﬂﬁ-ﬁﬂ@aﬁﬁﬁﬁwﬁ&r%%ﬁmw@EQT%%‘Q@HNWﬁﬁ?ﬁ'ﬁ?ﬁ
&1 & By ST ATRT T a5 ¥ e gu o i frer ot i § a=w ¥ fog guriRefy srfiefT
FTATTRRTOT T Qo STer AT e 1 AXHIR 1 T AT [T AT |

In case of the order covers a number of order-in-Original, fee for each O.L.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)  UTTER g SR 1970 FT guifd v erggay -1 ¥ sfawa Mefia Ry sger 3%
AT AT AR FATRARY Rt qriderd ¥ srder F § welw A 7F IR0 § 6.50 4 7 ATy
q[eh femhe @ T ZAT ATRY |

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) G@Tﬁﬁéﬁmﬂﬁaﬁﬁﬁwmwﬁmﬁﬁsﬁﬁﬁmﬁwﬁﬁﬁmmiﬁ%ﬁm
9T, FeT FeqTE o UE aTehT Srdiele ~AmTiReRRer (Fraiate) R, 1982 ¥ T B

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) WA U, FETT Seared oeh O A erfieiy _marien () W wiar ST 3 HrHer
# HeIFT (Demand) T &€ (Penalty) FT 10% Td ST FAT SAfard gl RHEUERCICEGER CIEET
10 #E ®9C gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) '

P TS S S AATHT & Sfaia, AT R dod 1 7 (Duty Demanded)]
(1) @< (Section) 11D 3 wga Faiia iy,
(2) foraT Trera wae wise Hit Ui, ~
(3) Ade Wiee Rt 3 faw 6 % aga <7 TN

u‘gic‘fsm'r‘ﬁﬁa’ﬁq@ﬁwﬁwﬁm'ﬂf@ﬁﬁ%ﬁmﬁsﬁwﬁm
AT B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

- (6) (i) 7 e 3 R arfier TR 3 e STEt ek e Qo a1 que faaied gy At Wi Ry
e 6 10% ST T SR St Shaer que fafed g qe 7ve ¥ 10% T T Y ST FHAT g

In view of above, an appeal against this order shall lie before the, Tr’ibunal on
payment of 10% of the duty demanded where duty or duty and pené :f,y';é}:aﬁr“‘é?in:;g.ispute,

. P RaRAR SN T,
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or penalty, where penalty alone is in dispute.” 75 T e N
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F. No. GAPPL/COM/STP/2330/2023

TR 3¢ / ORDER-IN-APPEAL

The present appeal has been filed by M/s Shailesh Ishwarlal Mehta (PAN-
AQBPM2804R), Parshwanath Society, Near Patrol Pump, Taluka-Sami,
Shankheswar, District-Patan, Gujarat-384246 (hereinafter referred to as ‘the
appellant’) against Order in Original No. PLN-AC-ADJ-STX-103/2022-23 dated
31.01.2023 [hereinafter referred to as ‘impugned order’] passed by the Assistant
Commissioner, CGST, Division : Palanpur, Commissionerate : Gandhinagar

[hereinafter referred to as ‘adjudicating authority’].

2. Briefly stated, the facts of the case are that the appellant were not registered
under Service Tax and were holding PAN No. AQBPM2804R. As per the
information received from the Income Tax department, total income earned by the
appellant during the period F.Y. 2016-17 as Sale of Service of Rs.14,78,368/-, but
appellant has neither obtained Service Tax Registration nor paid Service Tax
thereon. In order to verify the said income as well as ascertain the fact whether the
- appellant had discharged their service tax liabilities during the F.Y. 2016-17, letter
dated 14.10.2021 were issued to the appellant. They did not submit any
reply/documents. Further, the jurisdictional officers observed that the nature of
service provided by the appellant during the relevant period were taxable under
Section 65 B (44) of the Finance Act, 1994 and the Service Tax liability was
determined on the basis of value of ‘Sales of Services’ under Sales/Gross Receipts
from Services (Value from ITR) as provided by the Income Tax department.

Details are as under:

Table-A
(Amount in Rs)

Sr. No. Details F.Y.2016-17

1 Taxable Value as per Income Tax Data (From ITR) : 14,78,368/-

2 Taxable Value declared in ST-3 return 0/-

3 Difference of value mentioned in 1 & 2 above 14,78,368/-

Amount of Service Tax along with Cess (@15 % including ‘
4 Cess) not paid / short paid 2,21,755.2/-

3. Show Cause Notice F.No. GEXCOM/SCN/ST/9706/2021-CGST-DIV-

PLN-COMMRTE-GANDHINAGAR dated 19.10.2%@@:;8]:101’11 ‘SCN’) was
AT i e

[

issued to the appellant wherein it was proposed to: e
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F. No. GAPPL/COM/STP/2330/2023

» Demand and recover service tax amounting to Rs.2,21,755.2/- for the period
F. Y. 2016-17 under the proviso to Section 73 (1) of the Finance Act, 1994
alongwith Interest under Section 75 of the Finance Act,1994 ;

» Demand and recover service tax for the period F. Y. 2017-18 (upto> June-
2017), to be ascertained in future, under the proviso to Section 73 (1) of the
Finance Act, 1994 ;

> Impdse penalty under Section 77(1)(a), 77(1)(b), 77(1)(c)(®), 77(1)(c)(i),
77(2) and 78 of the Finance Act, 1994 ;

4.  The SCN was adjudicated ex-parte vide the impugned order wherein the
demand for Rs.2,21,755.2/- for the period F. Y. 2016-17 was confirmed under
Section 73(1) of the Finance Act,1994 alongwith interest under Section 75,
Penalty amounting to Rs.2,21,755.2/- was imposed under Section 78 of the
Finance Act, 1994 aloﬁgwith optionl for reduced penalty under proviso to clause
(ii). Penalty of Rs.10,000/- each was imposed under Section 77(1)(a), 77(1)(b),
77(1)(c)(), 77(1)(c)(ii) and Section 77(2) of the Finance Act, 1994 respectively.

5. Being aggrieved with the impugned order, the appellant have filed the
present appeal on following grounds:

» The appellant is engaged in providing advécate services and primarily in
providing advocate services to law firm. That the services provided by them
to individual advocate and small business entities. Therefore, it is not
taxable. | |

» The service provided by appellant is exempted under Mega Exemption
Notification no 25/2012-ST dated 20.06.2012 at entry no 6(b) wherein
"Services provided by-

(b) An individual as an advocate or a partnership firm of advocates by way
of legal services to,-

(i) An advocate or partnership firm of advocates providing legal services

(ii) Any person other than a business entity; or

(iii) A business entity with a turnover up to rupees ten lakh in the preceding
financial year is exempted.

> The services provided by appellant are original advocate services, which is
is exempted, therefore, it is not liable to pay.

PR

herit "1§;;ur{lawful, bad in

» The impugned order passed by the adjudicating a,u;c}
5 a\

o
N
S

law and bad on facts.
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F. No. GAPPL/COM/STP/2330/2023

> They further submitted that in the circumstances of the case, the extended
period of limitation is not invokable due ';o following reasons —
(a) That the details were always available with the government department
and readily accessible therefore there is no suppression of facts.
(b) That there is no action at the part of appellant was identified to confirm
that appellant had intentionally evaded payment of taxed. |
(c) That the various case laws as mentioned in statement of facts as annexed
herewith were not considered.
(d) That there was absence of corroborative evidence.
(e) That éxpenditure booked by others could not simply mean that the same
was gross taxable value of services for appellant.
> The figures. mentioned in the OIO with respect to taxable value in show
cause notice wefe not cross verified with the appellant and therefore such.
figures could not be relied upon and hence the order passed is bad in law
and liable to be quashed.
> The order passed without providing opportunity of being heard as no notice
as to personal hearing was received by appellant and hence the entire
proceedingé are beyond the principle of natural justice and therefore bad in
law and liable to be quashed.
> The order is passed solely on the basis of Form 26AS whereas in the
binding decision of Vatsal Resources Private Limited v CCES Services Tax
Surat-I 2022(68) GSTL 279 CESTAT-AHMEDABAD it was held that “the
expenditure are booked based on which the form 26AS is filed, which
cannot be considered as value of taxable services for the purpose of demand-

of Service tax”.

6.  Personal Hearing in the case was held on 25.10.2023. Shri Sharwan
Kumawat, Chartered Accountant, appeared on behalf of the appellant for the
hearing. He stated that the appellant is an advocate and service tax is not
applicable on advocate services. Further, he reiterated the contents of the written

submission and requested to allow their appeal.

7. I have carefully gone through the facts of the case, submissions made in the

Appeal Memorandum, oral submissions made dullng,apé'fgo“ifi'”hearlng and the
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F. No. GAPPL/COM/STP/2330/2023

alongwith interest and penalties vide the impugned order in the facts and
circumstances of the case, is legal and proper or otherwise. The demand pertains
to the period F.Y. 2016-17. But the demand for the period F. Y. 2017-18 (upto
June-2017) was not ascertained in SCN as well as impugned Order due to non-

availability of data for the said period.

8. It is observed that the appellant were engaged in providing legal service as.
an Advocate. It is also observed that the SCN in the case was issued merely on the

basis of data received from the Income Tax department without causing any

verification.

9.  Upon verification of the documents submitted by the appellant, I find that
he was registered at Bar Council of India vide Enrolment No. G/2102/2012.
~ Further, they produce the copy of ITR, Form 26AS, P&L A/c, Balance Sheet for
F.Y.2016-17 & Registration Certificate of Bar Council of India. These documents

confirm that the appellant is engaged in providing legal services as an Advocate.

9.1 As contended by the appellant, I also find that in terms of provision of 6(b)"
of Mega Exemption Notification No. 25/2012-Service Tax dated 20" June, 2012,
the legal services are exempted from Service Tax. Relevant portion of the said
notification is reproduced below :

Government of India
Ministry of Finance
(Department of Revenue)
Notification No. 25/2012-Service Tax

New Delhi , the 20 th June, 2012

G.S.R......(E).- In exercise of the powers conferred by sub-section (1) of section 93 of the
Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act) and in
supersession of notification number 12/2012- Service Tax, dated the 17 th March, 2012,
published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i) vide
number G.S.R. 210 (E), dated the 17 th March, 2012, the Central Government, being
satisfied that it is necessary in the public interest so to do, hereby exempts the following
taxable services from the whole of the service tax leviable thereon under section 66B of
' the said Act, namely:- ‘
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F. No. GAPPL/COM/STP/2330/2023

(b) an individual as an advocate or a partnership firm of advocates by way of legal

services t0,-

(i) an advocate or partnership firm of advocates providing legal services ;

(ii) any person other than a business entity; or

(iii) a business entity with a turnover up to rupees ten lakh in the preceding financial
year; or

.......

9.2 Considering the above legal provisions with the facts of the case, I find that
the ‘Legal Services’ provided by fyhe appellant during the period F.Y. 2016-17
stands covered under the provisio.ﬁ of 6(b) of Mega Exemption Notification No.
25/2012-Service Tax dated 20™ Junel, 2012, and the Legal Service is not liable for

payment of Service Tax.

10. In view of above discussions, I am of the considered view that the Legal
Servicés amounting to Rs.14;78,3:68/— provided by the appellant as an Advocate
during the relevant period is not to be considered as a taxable value under Service
Tax. Therefore, the demand | o.f Service Tax amounting to Rs.2,21,755.2/-
confirmed vide the impugned order fails to sustain on merits. As the demand of

service tax fails to sustain, question of interest and penalty does not arise.

11. Accé1‘dingly, the impugned '_orde,i' is set aside and the appeal filed by the

appellaﬁt is allowed.

12, 3iciordl gRI &ol &t T3 3did T FUeRT SRIed ki § fha S g |

The appeal filed by the appellant stands disposed off in above terms.
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F. No. GAPPL/COM/STP/2330/2023

By REGD/SPEED POST A/D

To, .

M/s Shailesh Ishwarlal Mehta,
Parshwanath Society, Near Patrol Pump,
Taluka-Sami, Shankheswar,
District-Patan, Gujarat-384246.

Copy to :

The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Principal Commissioner, CGST and Central Excise, Gandhinagar.

3.  The Deputy / Asstt. Commissioner, Central GST, Division-Palanpur,
Gandhinagar Commissionerate.

4,  The Superintendent (Systems), CGST, Appeals, Ahmedabad, for
publication of OIA on website. TEIIN

-/3./ Guard file.

6. PAFile.
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