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05.12.2023

Arising out of Order-In-Original No. PLN-AC-ADJ-STX-103/2022-23 dated 31.01.2023

(s-) passed by the Assistant Commissioner, CGST, Division -Palanpur, Gandhinagar

Commissionerate

fa4af#T am: 1:fclT / M/s Shailesh lshwarlal Mehta, Parshwanath Society,

('cf) Name and Address of the Near Patrol Pump, Taluka-Sami, Shankheswar, District-
Appellant Patan, Gujarat-384246

R?nfz sf«-sr a sriatr rgra mar? itag sa am?r a 7fa zrnf@fa faalg+er
srf@)rartair aft srzrargatorsra #gr#ar&, stf earsr a fasgtare1
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) ht surer gra zf@Ru, 1994 Rt ear sraa fraat mu#taaptrr#t
GT-err h rrrwpm a siafa garrur s@aa sflRa, +rda,·fe rial, us«a fer+r ,
tfr if«a, sRlar tr raa, ira If, ? fact: 110001 <ITT' cl?t- -;;n.fr~ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) zft ft zR hima aft zfa ar fflssrnTr rr mtatatff
ssrr art sssrrsra guf, zfht ssrtt r suer ii at? az f#Rtmat
rftssrtrztRtvarh tu& et

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to ano urse
of processing of the goods in a warehouse or "in storage whe in a
warehouse. ,.
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(ea) sraehatgfatuzr fffaatanrmta Raft3trea maa
3nrar gr«aafaammRtsa hag fatugqrr faff@a ?1

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

.In case 'pf goods exported outside India export to Nepal or Bhutan, without
payment of duty. ·

('cf) affir:rm Rt surer ran #mar a fu stz4et hfez mar Rt .Ji: tam: 'Q,i'\' atRf<T stzr
&m u4fr a gar@a rga, sf a rr i:rrftcratTr atzfa sf@2fr (i 2) 1998
rrr 109 tr Rrgn fag ·r@zt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act; 1998.

(2) ~m~ (3'flfu;r) f.i<.Jl-llct~ft, 2001 far 9 a sia«fa Rafe qrin zE-8 it
-srfcr:n' , 9fa smar a fasr fa feta '?1- mrf~~ ~"1a:Z4i~-3j"Rf(f -q;cf 3f9Ff atRf<T cl?I- ~-if
4fai arr sfaa sra farmar if@q skarr arar < ger gfhf k siafa &fCT 35-~ if
f.=l"mfta' RR7 amarhqrhrrel-6trRt fa ±ft 2tft arfeqn

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and- Order-In-Appeal. It should also be
accompanied by a copy of TR-9 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Ras smear h arr wztirav rest r 3maa @tatst 200/- fl 4rat cl?l­
~ am:~I fi (-Bl 'Zcfil-i van are a surergtat 1000/ - cl?l- "Cfiltf 'T@lrf cl?l-~I

The revision application shall be accorp.panied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

ft grea, a{tr sraaeavi aarafl{tr+rt@aw # TR? ft:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) hr4t scalar teen arf@2fr, 1944 w. mn 35-clt/35-~ ~ atcrfu:-
Under Section 35B/ 35E of CEA, 194·4° an appeal lies to :-

(2) sRRa qRba # aarz arr ?k sarar Rt sfa, sftt aa tar gen, aft
5Tara ui hara sf@hr. +nrznf@aw (Re2) #r 4per2frRf, z7arara 2ad rr,
ag«t war, &ra, frat, 1{7€Iara-3800041

To the west regional bench of Cust()ms, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the _Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appem) ;\,l'le-~;~·2,001 and shall be

"//~/ •• .·.' -~:.1:- ~

accompanied against (one which at least should b\t.:ef~F-~WP.~l~~\by a fee of
Rs.l,00?/-, Rs.5,000/- and Rs.10,000/- where amoun~ tlK~.l:8e,tr,1 demand/
refund 1s upto 5 Lac, 5 Lac to 50 Lac and above 50 J.,1~~ eSJ.?,(J~W.velM ftl: the form of
crossed bank draft in favour of Asstt. Registar of a o~~: J:i ff..;.1fuy1~-~o_frlmate public'1, ..,... .,. .• y

;--s#
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hp
h.

sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) z4?<rs?gr iim{g s?git mr amt#r@tar ? at r@tar sitaraRg tfil""ff <fiT~~
tr fanr Ru s «zr gtg m fcl, ~ ffl ffl "fl" aa a fu zrnf@fa sh7r
~<ITT"~ 311fR;r <TT~mcfiR <ITT"~~~ \lf1cIT t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As :the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. I 00 /- for each.

(4) rrrrar gr«a srfenfa 1970 znt tin1f@er Rt sggt -1 h siasfa f.:tmftq fenti;~~
s@latTrarr?gr zrenfefaff nf@eat ah s?gr "fl"~tu4fars 6.50 ht mt ..4141&14

gr«a fezrgtare
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended. ·

(5) <l if@la mu«at <ITT"~~ crm~ c1?t- 3lR m tr staffa far atar ? st far
geea, hrsnraa gr=a viatazfftr+na7fear (4raffa f@2) fa, 1982 ff@a el
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr gr«a, a4hr snrar gr«a vi hara afftr+nnTf@aw (Ree) uRa sfhRt arr
it c:ficf644-liil (Demand) ~~ (Penalty) cfiT 10% "Tf '1flTT#r slatf z zraif, sf@rmaf '1flTT
10~~~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

~~-~am:-~~ ahmcr, ~~~~cl?t-~ (Duty Demanded) I

(1) m (Section) llD ~~f.:tmfta-ufu;
(2) far +raade 3feztuf@;
(3) ~~~~frl,n:r 6 ~~~uful

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) < fer ahuf aft 1f@rwr a am wzf green rerar gen qr avg Ra c\ I Ra W cIT lTI1T fc\,Q; ifC;
gen h# 10% 4ratrs sazt haaaw fa(Ra gt aa aws10% garr Rtsramt

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and pe~";~~pute,
or penalty, where pe1:3-alty alone is in dispute." : a

It ;;;" h,;::;, lt- ''.!: l,t @ s
\\: ::'. C' '-~ ''!', .·3 J~ .-,\ -.,....,.,,. . ;},,
<< "s is!

J . ./, · , -~.,,.,-..-;·-•' ,i!;.'" -"'~/

* ,....../·-~-~ ....-.;
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F. No. GAPPL/COM/STP/2330/2023

341fz13I?I / ORDER-IN-APPEAL

The present appeal has been filed by M/s Shailesh Ishwarlal Mehta (PAN­

AQBPM2804R), Parshwanath Society, Near Patrol Pump, Taluka-Sami,

Shankheswar, District-Patan, Gujarat-384246 (hereinafter referred to as 'the

appellant') against Order in Original No. PLN-AC-ADJ-STX-103/2022-23 dated

31.01.2023 [hereinafter referred to as 'impugned order'] passed by the Assistant

Commissioner, CGST, Division : Palanpur, Commissionerate : Gandhinagar

[hereinafter referred to as 'adjudicating authority' ].

2. Briefly stated, the facts of the case are that the appellant were not registered

under Service Tax and were holding PAN No. AQBPM2804R. As per the

information received from the Income Tax department, total income earned by the

appellant during the period FY. 2016-17 as Sale of Service ofRs.14,78,368/-, but

appellant has neither obtained Service Tax Registration nor paid Service Tax

thereon. In order to verify the said income as well as ascertain the fact whether the

appellant had discharged their service tax liabilities during the F.Y. 2016-17, letter
dated 14.10.2021 were issued to the appellant. They did not submit any

reply/documents. Further, the jurisdictional officers observed that the nature of

service provided by the appellant during the relevant period were taxable under

Section 65 B (44) of the Finance Act, 1994 and the Service Tax liability was

determined on the basis of value of'Sales of Services' under Sales/Gross Receipts

from Services (Value from ITR) as provided by the Income Tax department.

Details are as under:

Table-A
(Amount in Rs)

Sr. No. Details F.Y. 2016-17

1 Taxable Value as per Income Tax Data (From ITR) 14,78,368/­
2 Taxable Value declared in ST-3 return 0/­
3 Difference ofvalue mentioned in 1 & 2 above 14,78,368/­

4 Amount ofService Tax along with Cess (@15 % including 2,21,755.2/­Cess) not paid / short paid

3. Show Cause Notice F.No. GEXCOM/SCN/ST/9706/2021-CGST-DIV-

was



F. No. GAPPL/COM/STP/2330/2023

► Demand and recover service tax amounting to Rs.2,21,755.2/- for the period

F. Y.2016-17 under the proviso to Section 73 (1) of the Finance Act, 1994

alongwith Interest under Section 75 ofthe Finance Act,1994;

> Demand and recover service tax for the period F. Y. 2017-18 (upto June-

2017), to be ascertained in future, under the proviso tu Section 73 (1) of the

Finance Act, 1994 ;
}> Impose penalty under Section 77(1)(a), 77(1)(b), 77(1)(c)(i), 77(1)(c)(ii),

77(2) and 78 ofthe Finance Act, 1994;

4. The SCN was adjudicated ex-parte vide the impugned order wherein the

demand for Rs.2,21,755.2/- for the period F. Y. 2016-17 was confirmed under

Section 73(1) of the Finance Act,1994 alongwith interest under Section 75.

Penalty amounting to Rs.2,21,755.2/- was imposed under Section 78 of the

Finance Act, 1994 alongwith option for reduced penalty under proviso to clause

(ii). Penalty of Rs.10,000/- each was imposed under Section 77(l)(a), 77(1)(b),

77(l)(c)(i), 77(1)(c)(ii) and Section 77(2) of the Finance Act, 1994 respectively.

5. Being aggrieved with the impugned order, the appellant have filed the

present appeal on following grounds:

► The appellant is engaged in providing advocate services and primarily in

providing advocate services to law firm. That the services provided by them

to individual advocate and small business entities. Therefore, it is not

taxable.
► The service provided by appellant is exempted under Mega Exemption

Notification no 25/2012-ST dated 20.06.2012 at entry no 6(b) wherein
11 Services provided by-
(b) An individual as an advocate or a partnership firm of advocates by way

oflegal services to,­
(i) An advocate or partnership firm of advocates providing legal services

(ii) Any person other than a business entity; or

(iii) A business entity with a turnover up to rupees ten lakh in the preceding

financial year is exempted.
► The services provided by appellant are original advocate services, which is

is exempted, therefore, it is not liable to pay.

► The impugned order passed by the adjudicating ~l!l't~;;i};milawful, bad in/'« sis N
.nsss #@
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F. No. GAPPL/COM/STP/2330/2023

► · They further submitted that in the circumstances of the case, the extended

period of limitation is not invokable due to following reasons­

(a) That the details were always available with the government department

and readily accessible therefore there is no suppression of facts.

(b)That there is no action at the part of appellant was identified to confirm

that appellant had intentionally evaded payment of taxed.

(c) That the various case laws as mentioned in statement of facts as annexed

herewith were not considered.

(d)That there was absence of corroborative evidence.

(e) That expenditure booked by others could not simply mean that the same

was gross taxable value of services for appellant.

► The figures. mentioned in the 010 with respect to taxable value in show

cause notice were not cross verified with the appellant and therefore such.

figures could not be relied upon and hence the order passed is bad in law

and liable to be quashed.

► The order passed without providing opportunity of being heard as no notice

as to personal hearing was received by appellant and hence the entire

proceedings are beyond the principle of natural justice and therefore bad in

law and liable to be quashed.

► The order is passed solely on the basis of Form 26AS whereas in the

binding decision ofVatsal Resources Private Limited v CCES Services Tax

Surat-I 2022(68) GSTL 279 CESTAT-AHMEDABAD it was held that "the

expenditure are booked based on which the form 26AS is filed, which

cannot be considered as value of taxable servicesfor the purpose ofdemand·

of Service tax".

6. Personal Hearing m the case was held on 25.10.2023. Shri Sharwan

Kumawat, Chartered Accountant, appeared on behalf of the appellant for the

hearing. He stated that the appellant is an advocate and service tax is not

applicable on advocate services. Further, he reiterated the contents of the written

submission and requested to allow their appeal.

7. I have carefully gone through the facts of the case, submissions made in the

Appeal Memorandum, oral submissions made duriny,~'qi;al~,~aring and the
facts available on records. The issue before me tora$$;;%Mu appeal is

'] • eo •ap
whether the demand for Service Tax _amounting t~:rt~s-~~75;?'"?1,,j/- confirmed

·~1, ...,, . ,' .,:1 .
y 8o .s "?
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F. No. GAPPL/COM/STP/2330/2023

alongwith interest and· penalties vide the impugned order in the facts and

circumstances of the case, is legal and proper or otherwise. The demand pertains

to the period F.Y. 2016-17. But the demand for the period F. Y. 2017-18 (upto

June-2017) was not ascertained in SCN as well as impugned Order due to non­

availability of data for the said period.

8. It is observed that the appellant were engaged in providinglegal service as.

an Advocate. It is also observed that the SCN in the case was issued merely on the

basis of data received from the Income Tax department without causing any

verification.

9. Upon verification of the documents submitted by the appellant, I find that

he was registered at Bar Council of India vide Enrolment No. G/2102/2012.

Further, they produce the copy of ITR, Form 26AS, P&L Ne, Balance Sheet for

F.Y. 2016-17 & Registration Certificate ofBar Council of India. These documents

confirm that the appellant is engaged in providing legal services as an Advocate.

9 .1 As contended by the appellant, I also find that in tenns of provision of 6(b) ·

of Mega Exemption Notification No. 25/2012-Service Tax dated 20" June, 2012,

the legal services are exempted fr.om Service Tax. Relevant portion of the said

notification is reproduced below :

Government of India
Ministry of Finance

(Department ofRevenue)
Notification No. 25/2012-Service Tax

New Delhi, the 20th June, 2012

G.S.R......(E).- In exercise of the powers conferred by sub-section (1) of section 93 of the
Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act) and in
supersession of notification number 12/2012- Service Tax, dated the 17 th March, 2012,
published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i) vide
number G.S.R. 210 (E), dated the 17 th March, 2012, the Central Government, being
satisfied that it is necessary in the public interest so to do, hereby exempts the following
taxable services from the whole of the service tax leviable thereon under section 66B of
the said Act, namely:­

6, Services provided by­
(a) .
(i) ..
(ii) .
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F. No. GAPPL/COM/STP/2330/2023

(b) an individual as an advocate or a partnership firm of advocates by way of legal
services to,­
(i) an advocate or partnership firm of advocates providing legal services ;
(ii) any person other than a business entity; or
(iii) a business entity with a turnover up to rupees ten lakh in the preceding financial
year; or

9 .2 Considering the above legal provisions with the facts of the case, I find that

the 'Legal Services' provided by the appellant during the period F.Y. 2016-17

stands covered under the provision of 6(b) of Mega Exemption Notification No.

25/2012-Service Tax dated 20" June, 2012, and the Legal Service is not liable for

payment of Service Tax.

10. In view of above discussions, I am of the considered view that the Legal

Services amounting to Rs.14,78,368/- provided by the appellant as an Advocate

during the relevant period is not to be considered as a taxable value under Service

Tax. Therefore, the demand of Service Tax amounting to Rs.2,21,755.2/­

confirmed vide the impugned order fails to sustain on merits. As the demand of

service tax fails to sustain, question of interest and penalty does not arise.

11. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

The appeal filed by the appellant stands disposed off in above terms.

la(f@alAttested :

sen
er IR
arleaa (er4lean
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By REGD/SPEED POST AID

To,
Mis Shailesh Ishwarlal Mehta,
Parshwanath Society, Near Patrol Pump,
Taluka-Sami, Shankheswar,
District-Patan, Gujarat-3 84246.

Copy to:

1. The Principal ChiefCommissioner, CGST and Central Excise, Ahmedabad.

2. The Principal Commissioner, CGST and Central Excise, Gandhinagar.

3. The Deputy I Asstt. Commissioner, Central GST, Division-Palanpur,

Gandhinagar Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for

publication ofOIA on website.

5. Guard file.

6. PAFile.
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